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ing law will not be permissible if it conflicts with the natural
seat of the contract as disclosed by the grouping of its elements.

The modern law.

The modern law depends upon whether the parties hav
expressly chosen the proper law or not.                                       of word

(a) Where there is no express choice of the proper law. Although mtentlon
the rule here, as laid down in a multitude of cases, is that the
intention of the parties prevails, the difficulty is to discover
the exact sense that intention is supposed to bear in this con-
text. Its analysis by the judges in their numerous affirmations
of the principle has not been uniform. Some emphasize the
presumed intention of the parties and declare that the task
of the court is to infer from the terms and circumstances of the
contract what their common Intention would have been had they
considered the matter at the time when the contract was made.1
Others say that the court must determine for the parties what
they ought to have intended had they considered the matter.

There is a clear difference between these two views upon the Difference
function of intention. According to the first, the court in effect j
reads an implied term into the contract which purports torepre-
sent the common intention of the parties; according to the
second, it conjectures no probabilities, but ruthlessly applies
the external standard of the reasonable man. The difference,tlon
though it may seem trifling, is not without significance.

In the first place, it is a complete myth to regard the ultimate
decision by the judge as a fulfilment of the common intention
of the parties. For the judge to persuade himself that such is his
aim is, as Birkett L.J. stressed in The Assunzione? to live in a
world of unreality. If, as invariably happens, counsel has
argued with force that the plaintiff's mind was throughout
directed to the law of X and that he would never have agreed to
the law of T> as suggested by his opponent, and opposing
counsel has argued with equal force that the defendant would
never have accepted the law of X, how can it be said with any
approach to truth that the court, whichever way it decides the
matter, will give effect to what both parties would presumably
have accepted ?

1 e.g. the statement of Willes J. in Lloyd and Guibert, cited supra, p. 215.
See Lord Atkin in Rex v. International Trustee, [1937] A.C. 500, 529: *If no
intention be expressed, the intention will be presumed by the court from the
terms of the contract and the relevant surrounding circumstances,*